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Dear Ms. Moore:

You inform ue that different counties presently apply differing
requirements for te assumed name certificates which must be filed for
unincorporated businesses and professions. The inconsistent require-
ments apparently stem from the ambiguity of the term "registrant" in
section 36.10(a)(2) of the Texas Business and Commercial Code.
Accordingly, you ask whether "registrant” refers to the business or
professional entity which will operate under the assumed name or to
the partner(s) or other beneficial owner(s) of the entity.

Section 36.10(a) first indicates which unincorporated businesses
or professions must file assumed name certificates and thenm sets forth

the information thkat must appear on the certificates,

Subsection
36.10(a) requires that:

[alny person who regularly conducts business or
renders 7professional services other than as a

corporation in this state under an assumed name
shall file . . . a certificate setting forth:

{1) the assumed name under which such business
or profesisional service is or is to be conducted
or rendered;

{2) 1if the registrant is:

(A) an individual, his full name and
residence address;

(B} a partnership, (i) the venture or
partnership name, (ii) the venture or
partnership office address, and (ii1) the
full name of each joint venturer or
sieneral partner and his residence address
f he 1s an individual or 1ts office
s#ddress if not an individual;
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(C) an_estate, (i) the name of the
estate, (11) the estate's office address,
if any, and (1i1) the full name of each
representative of the estate and his
residence address if he ies an individual
or 1its office address {f not an
individual;

(D) a real estate investment trust,
(1) the name -of the trust, (ii1) the
address of the trust, (1ii) the full name
of each trustee manager and his residence
address 1if he is an individual and 1its
office address if not an individual; or

(E) a company other than a real estate
investment trust, or a corporation, (i)
the name of the company or corporationm,
(11) the state, country, or other juris-
diction uxrder the laws of which it was
organized, incorporated, or assoclated,
and (1ii) 1its office address. . . .
(Emphasis added).

Before construing the portion of subsection 36.10(a) which
employs the term "registrant" and which governs the content of the
certificate, a preliminary inderstanding of the scope of Wany person"
is necessary. This term coatrols which unincorporated businesses and
profesesions must file assumec name certificates.

Section 36.02 contains the definitions generally applicable in
chapter 36 of the code and cdefines "person" as follows:

In this chapter, unless the context otherwise
requires: -

(4) 'Person’ includes an individual,

partnership, company, or corporation. . . .
(Emphasis added).

Neither corporations nor estates fall within the definition of
"any person" as employed 1in section 36.10(a). Because subsection
36.10(a) quoted above applies to the operation of businesses or
professions "other than as a corporation”" the context requires that
"any person" in subsection 16.10(a) be read to exclude corporatioms.
Corporations operating as such under an assumed name are dealt with in
section 36.11 of the code rather than 1in section 36.10. Similarly,
estates are excluded fron the definition of "person" wupon the
rationale that representatives administering an estate can be easily
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identified, See Comment of Bar Committee, Bus. & Comm. Code §136.02,
The express enumeration of a particular subject in & statute implies
the exclusion of all othera., Carp v. Texas State Board of Examiners
of tometry, 401 S.W.2d 039, 642 (Tex., Civ. App. ~- Dallas 1966),
aff'd, 412 S.w.2d 307 (Tex. 1967). Thus, neither corporations or

estates need file an assuned name certificate when they operate as
such under assumed names.

"The present confusion arose because the remainder of subsection
36.10(a) contains a refererce to these two entities, which have been
excluded from the category »f unincorporated "persons" who must file
an assumed name certificate. The provision includes a corporate

"registrant,"” see §36.10(a}(2)(E), and an estate "registrant." See
§36.10(a) (2)(C).

You suggest that the express inclusion of these references to
corporations and estates !ndicates the legislative intent that the
term "“registrant” refers to each beneficial owner of a business or
profession which operates under an assumed name. Because you state
that a "registrant" is on¢ who must file a certificate, under your
interpretation each benefi:lal owner would have to file separately.
We disagree with your conclusion that a "registrant" is one who must
file, but we agree that “registrant” refers to the beneficial owmers

of the entity or "person" as used in section 36.10(a) which 1is
required to file an assumed name certificate,

You base your interpretation of "registrant” upon two related
maxims of statutory construction: first, that a statute be construed
so that its various parts are consistent and reasonable, Singleton v.
Pennington, 568 S.W.2d 367 /Tex. Civ. App. - Dallas 1977), aff'd, 606
S.W.2d 682 (Tex. 1980), and second, that any construction be avoided
which would make a provision a useless appendage. Carson v, Hudson,
398 S.W.2d 321, 323 (Tex., Civ. App. =~ Austin 1966, no writ).
Following these principles, your brief indicates that "[i]f ‘regis-
trant' refers to the entity actually using the assumed name rather
than to the beneficial owner{s], two portions of section 36.10 become
'useless appendages.'" You refer to subsections 36.10(a)(2)}(C) and

36.10(a)(2)(E), which deal with estate "registrants” and corporate
"registrants,”" respectivelv,

However, an interpretition of "registrant" which requires each of
the beneficial owner(s) of an unincorporated entity operating under an
assumed name to file a cer:lficate rather than requiring one filing by
the entity or "person" would make section 36.10(a) internally incon-
sistent. The subsection would begin by excluding cecrporations and
estates from filing an assumed name certificate and end bv requiring
such entities to file a certificate. Corporations would have to file
under both sections 36.10 and 36.11. Consequently, we disagree with

your construction of the :erm "registrant" in the context of section
36.10{a).
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The ambiguity of the term "registrant" results from equating "any
person” in subsection 36.1C(a) with "registrant” in the same sub-
section. As indicated, sec:lon 36.10(a) requires any unincorporated
“person" or entity (including an individual, partnership, or unincor-
porated company) who regularly conducts business or renders profes-
sional services under an assuned name to file an assumed name certifi-
cate, It does not require an unincorporated "registrant™ to file a
certificate. Although Attorney General Opinion MW-263 (1980) referred
to section 36.10(a)(2)(B) &¢&¢ requiring the "registrant” to file an
assumed name certificate, the latent ambiguity of the term was not

then in issue. Thus, the opinion's reference to "registrant" 1s not
~ controlling.

The definition of "registrant” prescribed by section 36.02 does
provide a source of confusicn:

'Registrant' m:ians any person that has filed,
or on whose behalf there has been filed, an
assumed name certificate under the provisions of
this chapter or other law. (Emphasis added).

Nevertheless, nowhere does the statute require each "registrant” to
file an assumed name certificate, Therefore, we conclude that
"registrant” does refer to the various beneficial owners of the
unincorporated business or profession operating under an assumed name

but does not require each heneficial owner to file ar assumed name
certificate.

The statute merely requires that each of the "registrants” be
included on the assumed name certificate. The context of "registrant™
in section 36.10 contains an implicit requirement that each category
listed under subsection 36,10(a)(2) must be listed on the certificate
if they are part of the entity operating under an assumed name. One
entity or "person" for purposes of subsection 36.10(a) operating under
an assumed name may be comprised of several "registrants." See, e.g.,
Luloc 011 Co. v, Caldwell County, 601 S.W.2d 789, 794 (YTex. Civ., App.
- Beaumont 1980, writ ref'd n.r.e.); Attorney General Opinion MW-263
(1980); see also Bus. & Comm. Code §36.15 (indexing svstem distin-

guishes between certificate or statement and the individuals filing
ic).

Because the various ''registrants" are part of the entity which
rust file an assumed name certificate, the provision need not expli-

citly repeat that each com)onent of the entity, or each "registrant,"
must be listed in the certificate.

Although only the "person" or entity operating under an assumed
name need file an assumed name certificate, all of the beneficial
owners falling within the list of various possible "registrants" must
provide the information specified 1in subsection 36.10(s3)(2). For
example, assume the entity conducting business under an assumed name
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is a partnership (named C)} with two partners, A and B, Subsection
36.10(a) requires the filing of one certificate for C which contains
all of the beneficial owners listed in subsection 36.10(a)(2) as
"registrants.” Thus, A must provide the information required of A in
subsection 36.10(a)(2), and B wust also provide the information
required of B by subsection 36,10(a)(2).

You also ask about the execution and acknowledgement requirements
of section 36.10. Subsection 36.10(b) provides:

A certificate filed under Subsection (a) of
this section shall be executed and acknowledged by
each 1individual whose name is required to be
stated therein or by his representative or
attorney in fact, and in the case of any person
not an individual the name of which is required to
be stated ther:in, the certificate shall be
executed and ackiowledged under oath on behalf of
such person by jts representative or attorney in
fact or by a ‘oint venturer, general partner,
trustee manager, officer, or anyone having
comparable authority, as the case may be, of such
person. Any ceriilficate executed and acknowledged
by an attorney in fact shall include a statement
that such attorney in fact has been duly
authorized in writing by his principal to execute
and acknowledge the same, (Emphasis added).

The language in section 36.10(b) 1s clear. The section dis-
tinguishes "persons" who are individuals from "persons" who are not.
In the partnership exampl: above (of A and B as partners in (), any
general partner or person with comparable authority of the registrant
partnership may execute the certificate. It is not necessary for each
partner of a registrant partnership to individually execute the certi-
ficate.

SUMMARY

The term "any person”" rather than the term
"registrant” in section 36.10(a)} of the Texas
Business and Commerce Code controls which unincor-
porated businesses and professions operating under
an assumed name must file an assumed name certi-
ficate., Section 36.10(a) requires each unincor-
porated entity operating under an assumed name to
file one certificate which lists the beneficial
owner (8) appear:ing as "registrants" in subsections
36.10(a) (2)(A)-'L}. The certificate must contain
the information about each "registrant" required
by subsections 36.10(a) (2){A)}~-(E)}.
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Subsection 36.10(b) dces not require each
partner of & registrant partnership to indivi-
dually execute the assumed name certificate.

Very] truly you

-
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